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January 31, 2020

Azita Kakvand

Illinois State Board of Education

100 North First Street

Springfield, IL  62777-0001

rules@isbe.net 

Re: The Arc of Illinois’ Comments to the Illinois State Board of Education’s Proposed  Amendments to 23 Ill. Adm. Code 1 (Sections 1.280 and 1.285) on the Use of Isolated Time out, Non-Isolated Time Out and Restraint in Schools 

Ms. Kakvand:
For almost 70 years, The Arc of Illinois has organized people with disabilities, families and community organizations from across the state to advocate for positive policy change that results in people with intellectual and developmental disabilities (I/DD) of all ages becoming full participants in communities in Illinois.  The issue of seclusion and restraint is particularly concerning to the Arc Board of Directors, staff and leaders, as people have had family members with personal experiences in seclusion and restraint in Illinois schools.  These comments are drawn from personal experiences as well as national best practice public policy.
The Arc appreciates the swift action taken by Governor Pritzker, State Superintendent Ayala and the Illinois State Board of Education (ISBE) to issue emergency rules and propose permanent rules in response to major issues that the series of Chicago Tribune and ProPublica articles highlighted.  The sheer number of reports of seclusion and restraint, more than 20,000, in Illinois schools reflect a need for reform, oversight, training and investment.   The Arc of Illinois supports the Arc of the United State’s policy position on behavioral supports, which includes the following:
“Families, caregivers, educators, direct support personnel, and other professionals and paraprofessionals should be provided with training and support in implementing effective positive behavioral interventions and supports in all environments. Behavioral supports should be individually designed and positive, emphasize learning, offer choice and social integration, be culturally appropriate, and include modifying environments as needed.”
The Arc of Illinois advocates that the rules work to address these issues in the least harmful ways for students, families and staff and consistently focus on evidenced based models of support that see proven reduction of incidents.  Thus, the Arc would anticipate that ISBE and stakeholders periodically should review and modify the rules based on analysis of successes and additional evidence about alternatives not initially incorporated into the rules.
In addition, the Arc acknowledges that recommendations around funding for increased training and other staff investments will take place through legislative discussions in the Spring.  However, robust rules and regulations are also very important.  The Arc of Illinois supports ISBEs proposed permanent rule to prohibit isolated seclusion and prone restraint.  

Support for Restrictions on Use of Isolated Time Out and Restraint
Isolated time out and restraint are inherently dangerous interventions that may exacerbate existing mental health conditions and cause long lasting social-emotional trauma, serious physical injury and even death to children and youth in schools.  These are tools that generally should be removed from the tool box of options.  

Therefore, we support ISBE’s proposed rules to:

· Prohibit the use of isolated time out

· Prohibit the use of chemical restraint

· Prohibit the use of mechanical restraint 

· Prohibit the use of prone restraint

· Prohibit the use of time out and physical restraint for the purposes set forth in Section 1.285 (d)(5)

· Require written documentation, as prescribed by ISBE, to be completed for each incident of time out and physical restraint, which must be maintained in the student’s record and by a designated school official 
· Require the same written documentation to be sent to parents within 24 hours of any incident

· Require the same written documentation to be submitted to the State Superintendent no later than 2 school days after each incident 

· Require board policies that allow use of time out or physical restraint to include the information specified in Section 1.285 (j) of the proposed rules.
In addition to the restrictions ISBE outlined above, The Arc believes additional restrictions and clarifications should be added.  Here is where the Arc feels the rules should go further or be clarified:
1) Prohibit Supine Restraint 

2) Clear limitation to use of other restraints - Use of non-isolated time out and physical restraint should be strictly limited to emergencies when:

a. The student’s behavior presents an imminent danger of serious physical harm to the student or others 

b. Less restrictive and intrusive measures have been tried and proven ineffective

c. There is no medical, emotional, psychological or other contraindication to its use as verified by a qualified professional (the proposed rules only refer to “medical” contraindication and do not include a verification requirement)

d. The school personnel imposing the time out or physical restraint must be trained as specified in Section 1.285 (i). (The required training should not be limited to the “safe application” of these practices as stated in the proposed rules)
3) The Arc would ask for a review of the language to ensure that there is consistent language stating any other restraint, not banned outright, can only be used when there is immediate risk to the student or others.  ISBE should specifically define the term “Imminent risk”, and ISBE’s goal should offer that definition consistently across the application of the rules.  

4) ISBE must further define in Section 1.280 discipline and punishment to ensure that schools are appropriately utilizing the allowable tools.  Additionally, further clarity from ISBE should be offered around the definition of therapeutic (evidenced-based/research-based intervention) and punitive.
5) Staff qualifications – Prohibition of isolated seclusion and most forms of restraint requires that staff who are interacting with students and working to directly de-escalate interaction must be highly qualified and well trained.  It will require investment by the state financially to ensure that schools are able to hire and train staff.  The Arc supports the idea that the rule should reflect the need for staff who are interacting with students to be trained school support staff (such as a nurse, social worker, behavior analyst or mental health professional) in order that they can support the student in de-escalating practices.  The Arc is concerned that the default is not just available staff such as school resource officer or dean of students.
6) End Time Out and Physical Restraint – The Arc supports ISBE’s requirement that restraint should end if a student is in severe distress or with the threat of serious physical harm.  There is concern that about creating an option to continue to utilize restraint if “ending the restraint would cause serious physical harm” even when it has been identified that the student is in severe distress.  The Arc would want that phrase well defined and clear as well as a definition for “severe distress”.  If “serious physical harm” cannot be well defined or examples given, it should be removed.
7) Time Out – The Arc supports the proposed requirement of an assessment by a qualified individual on whether the student has ceased presenting with the behavior.  We suggest that time out should be no more than 30 minutes unless authorized by a licensed individual.  In addition, we agree that if two instances of time out occur within 30 days, a review should be required to be done.  The school should be responsible for documenting how much time the student was away from instruction and educational learning time and share this with the family/guardian.  The Arc is concerned that some seclusion is extended for hours, and a student can lose a whole day of instruction.  This must be minimized and recorded.
8) Family Notification – Engaging families to help support and address concerns about the student’s behavior is critical to ensuring the student can stay in school and learn.  The family/guardian should be notified the same day as the event occurred.  The rules should also require schools to provide parents/guardians with the following information, to be developed by ISBE, after each incident in which time out or physical restraint is used during the school year in printed form or, upon the written request of the parent/guardian, by email:

a. A copy of the standards for when time out and physical restraint can be used

b. Information about the rights of parents/guardians and students

c. Information about the parent’s/guardian’s right to file a complaint with the State Superintendent, the complaint process and other information to assist the parent/guardian in navigating the complaint process

d. Contact information for the Governor-designated, federally mandated Protection & Advocacy System for Illinois, Equip for Equality
9) Accessibility – Accessibility of communication and information continues to be a concern for the Arc both for the student to have accessible communication readily available in a timely manner including sign language but also for families in the discussion of the behavioral plan, IEP/504 and any follow up after an event.  Accessibility and communications concerns should be addressed in strategies to de-escalate events as well.

10) Documentation, Evaluation and Debriefing – The newspaper articles highlighted the importance of not only documenting incidents but also the need to regularly evaluate what is happening and how and when seclusion and restraint are being used.  The Arc supports a rule that includes written documentation on why less restrictive options failed and a review of events leading up to the use of time out or physical restraint so that the school and the family can discuss an individual behavioral plan.  The Arc supports the writing of a behavioral plan that focuses on proactive approaches to avoid time out and restraint and should be approved by the parents.  Debriefing should occur within 48 hours unless the parent/guardian requests an extension and should include a meeting with the principal, student, appropriate school personnel and parents/guardian.  An additional meeting should be held with the staff involved in the time out or restraint to discuss the events and what could be done differently to avoid use of time out and restraint.  Ideas should be documented and share with the family and placed in the student’s record specifically focusing on evidenced based interventions.
11)  Training Requirements - While the proposed rules require eight hours of annual training, many nationally recognized crisis intervention/management programs require 40 hours of training.  Obviously, there are significant barriers to requiring that level of training including staff time and cost as well as concerns about taking staff from schools that are already generally being understaffed.  The Arc recommends that ISBE should thoroughly investigate and identify the scope and content of training programs that will meet this need and develop an approved list of programs from which staff must be trained and certified.  This might include looking to the state to create and fund regional opportunities so that it does not fall entirely on schools districts as well as looking to college preparation of teachers in administrators in Illinois and possible streamlining of training on behavioral interventions, de-escalation etc at that point in education.  As part of this process, ISBE should determine and specify in the permanent rules which type and level of training should be required for all staff and whether the type and level of training should be different for staff involved in imposing time out and physical restraint.  In addition, the rules should require that as soon as is practicable, but no later than 60 days after the incident, all staff involved in the decision to utilize or implement physical restraint must be retrained in the process of effective de-escalation, less restrictive interventions, effective debriefing and strategies to reduce and ultimately prevent future use of restraint.  Documentation of such training must be available to parents and/or guardians of students who have been restrained.  The Arc would recommend that this expansion of training should be a statewide investment and the state should appropriate funds to support staff training consistently around the state.
12) Complaint Procedures – The Arc supports ISBE’s effort to create a complaint procedure set forth in Section_1.285 (k) of the proposed rule.  ISBE must make it clear that the complaint procedures do not supplant or impact the parent/guardian’s ability to pursue other remedies such as due process.  The schools should share with the student and parents/guardians at each incident what their rights are related to addressing concerns.  The clock on the one-year limitation period for complaint should begin when the parent/guardian receives proper notification of an incident, not the date of the incident itself in the event that the parent/guardian did not receive a timely notice.

13)  Data Collection and Monitoring - The rules should be amended to require ISBE to develop and maintain a centralized database for the information reported pursuant to Section 1.285 (h)(1) and (2) so that aggregate data can be analyzed and trends and practices identified.  ISBE should compile the reports from schools on the use of time out and restraint and provide the results based on aggregate data on ISBE’s website, and to the Governor and the Committees on Education in the Senate and the House of Representatives of the Illinois General Assembly on an annual basis.  Data should include a range of information including racial, gender and disability information.  ISBE should convene a stakeholder group that includes advocates, students and family representatives to ensure the appropriate data is being captured and should draw from other state tracking for critical components that should be gathered.

14)  The current form prescribed by ISBE to report all incidents of time out and physical restraint captures most of this information.  However, it does not include whether the student who was placed in time our or physically restrained has a behavior intervention plan.  This information should be added to the required reporting form. Further, to ensure that the data required to be reported is collected, the rules should mandate all the information that must be provided.
15)  Oversight and Enforcement – As outlined in the series of articles, there must be significantly more oversight and enforcement offered by ISBE to ensure that the rules are being implemented with fidelity.  The rules should require ISBE to establish a process for ongoing review, monitoring and auditing of the use of time out and physical restraint to ensure that misuse of these practices is identified and stopped, including independent monitoring.  The rules should require ISBE to establish enforcement methods and procedures to ensure that schools fully comply with the reporting requirements for incidents of time out and physical restraint.  There must be meaningful and appropriate consequences for failure to comply, such as the failure to report, the failure to timely report and the failure to provide detailed documentation.
16)  Reduction of the Use of Time Out and Physical Restraint - The rules should require the State Board to establish improvement goals, with specific benchmarks, for schools to reduce and eventually eliminate the use of time out and physical restraint. Schools should be required to develop a plan for reducing the use of time out and physical restraint in accordance with those goals and benchmarks and a plan for implementation. All such plans should be submitted to ISBE for review, analysis and ongoing monitoring for compliance.

The Arc appreciates ISBE’s efforts to put an end to many of the practices around seclusion and restraint in Illinois and offer clarity, oversight, reporting and change in order to support students with disabilities and other students better.  Strong rules are the first step, but the Arc looks forward to working with ISBE, families, advocates and legislators to create legislation that will offer resources and funding need to address the training and staffing requirements outlined in the proposed rules and the Arc’s comments on the rules.  The Arc would also suggest funding an independent third-party reviewer to offer review of documentation and additional perspective and oversight on the effort to reduce time out and restraint from use in Illinois schools. Illinois must ensure that students with disabilities have access to appropriate supports in order to be able to learn and grow in schools across this state.  The Arc is committed to working with ISBE and others in this effort.  Thank you for your consideration.
Sincerely,
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Meg Cooch

Executive Director
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